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IOCEBHA ITPABHJIA HOCTYIKA Y TPABAHCKHUM UH 
ITPHBPEJHUM CHOPOBHUMA MAJIE BPEJHOCTH 


Caxetak: Y pajly cy Ipuka3aHe 3aKOHCKe OApeqOe, craBoBu cycKe TpaKkce 
WM MULJbeba IpaBHe HayKe 0 MOCeOHOM TOcTyNKy y WapHwlamMa O ClOpoBuMa Malle 
BpeqHOcTH. OOjauiHeH je 1ojaM, HcTOpHyjaT MU 3Hayaj MasMuHor cropa. Ilocebxo cy 
pa3MoTpeHa TMTakba Koja ce THUY WeH3yca, OJHOCHO TpaHM4He BpeAHOCTH TpeyMe- 
Ta cllopa Of Koje 3aBHcH TIpHMeHa oBe MoceOHe BpcTe NocTyukKa. YKa3aHo je Ha 
TpoOsieM BeHKOor Opoja HocTynaka y MaJIH4HHM CIOpoBuMa, 4ja je BPeAHOCT TO- 
JIMKO HMcKa ja He OM TpeOayO NOKpeTaTH MexaHH3aM CyJICKe 3allITHTe, KaO HM Ha 
HeEONXOZHOCT NpOMMCHBalba MHHUMAIIHOr WeH3yca 3a TO3BOJbeHOCT TyxKOe. C Apyre 
cTpaHe, IIpeBHCOKO IIpomHcaHu WeH3yc y CIOpOBMMa Mase BpeHOCTH He OZToBapa 
€KOHOMCKOj CHa3H rpahana, LITO JOBOAM WO CMarberba KBaJIMTeTAa CYJICKe 3alITHTe y 
CHOpOBMMa KOjH 3a CTpaHKy HMajy BeJIMKM 3Hayaj. 3aTHM Cy aHasIM3npaHe HajBaxx- 
Huje CieWMM4HOCTH MasIMYHOr copa, Koje ce MCHOJbaBajy y MocweyMlaMa 430C- 
TaHKa CTpaHaka Ca POuHUITa 3a MlaBHy paciipaBy, Kao W y orpaHHuery %*KalOeHHx 
pa3ora HcKJby¥eHem mpwHuHna beneficium novorum. UIpuKa3aH je WpowecHo- 
lipaBHH 3Haya] M30CTaHKa Ty2KMOLMa, KOjJH ce oriefqa y HacTynawy PuKUWje MOB- 
jlauerba TyxKOe. Takohe, aHamu3upaHu cy ycIOBH 3a JOHOLWerHe Ipecyyze 300r H30C- 
TaHkKa Kao TlocueqMue HeAOacKa TYKeHOr Ha POUMLUITe 3a TaBHy pacipaBy, Koja ce 
3aCHMBa Ha (PUKUWjH IpH3Haa YHHeHHa. YKa3aHo je a ce OIyKa KOjOM ce pe- 
waBa CIIOop Malice BpesHOCTH He MOxKe MoOOujaTH 300r NorpeliHo WIM HenOTIyHO 
yTBphenor uHeHu4yHor cTata, Beh camo 360r alicoslyTHO OuTHE TOBpeye onpeyaba 
TlapHu4uHnor MOcTylkKa HM 300r MorpeliHe WpuMeHe MaTepHjamHor upaBa. Ha xKpajy, 
WaTH Cy IpeW103u 3a U3MeHy 3aKOHA, Y WHJby OJlaKUlaa TIPHMeHe TpolecHHx Hop- 
MH H WoBehatba ecspuKacHOCTH MOCTyIKa. 


K.py4ne peu: crop Mase BpeqHOCTH; MoOBMayerbe TyKOe, Mpecyza 300r 130- 
cTaHka; *ay10a; beneficium novorum. 
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YBo 


OxpeqOama nape XXXII 3axona o napHH4HoM ocTynky npeyzBuhena cy 
TloceOua paBiia MocTylaka y CIOpOBMMa Majsie BpeAHOCTH, Koja OMoryhaBaly jer- 
HOCTaBHe H jepTMHuje HadMHe 3a NapHuyerbe. ,,Cuop Majic BpeqHOCTH MpeycTaBsba 
jeauy Bpcty ckpahenor moctymka. Capxa oBor MoctTymka je a ce clop WTO pe 
okonya” (IIpapuu crap BTC, 2005). 


TloceOaH nocTynak peqyuupanHe KOrHHyMje y CHOpoBHMa MaJie BpeHOCTH 
(OaraTeHU, MaJIM4HH WocTynak) OM0 je No3HaT y HallieM paBy y CHCTeMy 3aKOHa 
u3 1929, kojw HakoH 1945. y cyacKoj Upakcu Huje mpuxBaheH u3 HAeCONOLIKUX pa3- 
mora (Triva, Belajec 1 Dika 1986, 672). Opa Bpcra mocTylka yBeyeHa Je y MOHOBO 
Halll 1paBHH CHCTeM 3aKOHCKOM HOBeJIOM 43 1972. roqMHe Ca WMJbeM Ja ce y cro- 
poBuMa KOjH Hemajy Behy BpegzHocT nocTurHe yipouthere u yOp3arwe moctymKa 
(Ilo3sHuh 1987, 397). ,,OucTyname of OnliTer MocTyikKa OBye ce 3aCHHBa Ha CTaBy 
ja y CIOpoBuMa 4uja BpeqHOCT Huje BeMKa He TpeOa NpHMerHUBATH OHE Ofpezoe 
Koje MapHHWy 4He cuOKeHUjOM HM Ipoayxyjy HeHo Tpajate. Tume ce, ucTuHa, 
yMalby]y rapaHTuje 3a TaAYHOCT TpecyJe, aid Ce MOCTWKe eKCIICAMTHBHOCT Cy0Ba- 
Iba Y OFPOMHOM Opojy ciopoBa pesaTHBHO Mater 3Hayaja” (398). 

Y paBHoj TeopHjH U HEKHM CTpaHHM 3aKOHOaBCTBMMa KOpHCTH Ce H Ha3HB 
,oaraTesIHH TlocTyiak”, OAHOCHO OaraTeHH cnopoBH (Jlyauh Bugojkosuh u gp. 
2019, 76). Y mpapy Hemauxe y XX Bexy OaraTenHu ocTynaK (Bagatellverfahren) 
Ovo je npeyzBuhen Kao moceOaH MOcTyMak KOJH je BaxKHO 3a CBE MMOBHHCKONpaBHe 
cilopoBe 4Hja HOBYaHa BpesHOCT Huje nperasusa 50 JIM (Camma 2010, 125). 

Uctu TepMuu KopucTu ce y npapy EpporcKke yuuyje (“europdisches Bagatell- 
verfahren”’) TipHJIMKOM peryJIMCarba eBPOLCKOr MOCTyIKa 3a CIIOpOBe Masle BpeHO- 
ctu (Bundesministerium fir Digitalisierung und Wirtschaftsstandort [BDW] 2021). 
Ypeg6a (E3) Op. 861/2007 Esponckor napmamenta u Capeta og 11. jyna 2007. 0 
YCTaHOBJbeHY CBPOMCKOr MOCTyIKa 3a CIOpOBe Malic BpeHOCTH TIpuMermyje ce Ha 
cBe ipekorpanHwyne ciopose y rpahaHcKuM H TproBaykKuM CTBapuMa 0 5000 expa, 
y3 ompeheue u3y3eTKe (Regulation 861/2007). Ypen6om ce crBapa NojeyHOcTaBsbe- 
HH HW yOp3aHH MHcaHM MocTymak 3a WocTylawe ca cilyyajeBumMa UpeKorpaHH4HHx 
cilopoBa Masie BpeqHocTu. TuMe ce cMambyjy TpOWIKOBH HM OcHTypaBa Ja ce mpecyze 
TOHeceHe y jeqHOj 3emsbu EY ayToMaTcKH W3BpllaBajy y Apyroj. YpenOa (E3) Op. 
861/2007 qogaTHo je NoOosbIaHa WH OcaBpemerBeHa YpeOom (EY) 2015/2421 ko- 
jOM cy akypupana H paBisia 3a MOCTyMaK 3a EBPONCKH WWaTHH Hasor KOjH je IpBH 
IlyT yBeqeH y oKBupy YpenGe (E3) Op. 1896/2006 (Regulation 2015/2421). Hapeze- 
HHM ypeqOama yKMAajy ce lperpeke 3a AOOpo PyHKuHoHUcarbe rpalancKux Mocty- 
Taka, MOJCTHUaHeM ycKlaheHocTH mpaBysia 0 rpahaHcKoM MOcTyIIky Koja Baxke y 
apKaBama ulanuiama (bopyzau 2009, 87). 

Y TIOCTYIIKy 0 CIIOPOBMMa Malice BpeAHOCTH CXOZHO ce IPHMeyjy HM TpaBwyia 
W3 OMLITer WapHHyHor WocTyiKa y NMTawMMa Koja Hcy peryiucaHa ofpeqOama 
Tnape XXXII. To 3Haun ya ce y cClopoBuMa MaJie BpeXHOCTH HOpMe OMLITer 0c- 
Tylika He IIpHMerHyjy OCIOBHO (OHaKO KaKO rlace, OyKBaIHO), Beh y3 og”pehena 
Maiba WIM Beha OACTyNalba HW Mpuarohasatsa (Kosap u Iouyya 2014, 683). 3a og- 
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JIYYMBakbe Y CBAKOM 110Je{HHadHOM (KOHKpeTHOM) CJIyyajy y CIOpoBuMa Masle Bpe- 
THOCTH, OMTHA je OCHOBHA Heja, ,,kKao HM OfpeheHo OACTyMawe Of HOpMe OMLITer 
MOCTylIKa, a KaKO ce He OM WOBeO y MMTawe OCHOBHH WHJb WoceOuor NocTynka y 
CHOpoBMMa Masie BpeJHOCTH, a yjeqHO HW pyxKMIa aeKBaTHa 3allITHTa IIpaBa, 4H]y 
3alUTHTY Y OBHM CIIOpOBMMa CTpaHKe Of cya M 3axTeBajy” (BpxoBuiex, Muxajos 
u Yabdapkana 2019). ,,Cyquja TpeOa wa ce cTapa a yBHAM UCTHHY M cyqH M0 coric- 
TBCHOM yBepeby, rye ce TO M0 3aKOHY 3axTeBa; Ja Oye HelIpucTpacaH UM CaBecTaH 
MW CTBap HCLIpMHO W3BH IH, a Ja WH he ce cBeTy WonacTH HeroBa OWyKa O TOMe He 
TpeOa Za BOAM pauyHa, jep rpahanu way y cya No MpaByy, a wita je upaBya kKa3yje 
cyquja, jep cyquja mo3Haje mpaBo" (Ypouresuh 1936). 


Aedununnja, Wen3yc u 3Ha4aj copa Mase BpexHOCcTH 


CropoBu Malice BpeqHOCTH jecy CHOpoBH y KOjMMa Ce Ty2xKOeHH 3axTeB OJHOCH 
Ha MOTpaKuBarbe Y HOBLY Koje He Tpesa3v WHHapcKy upoTHBBpegHoctT 3.000 espa 
110 cpeybem kypcy Hapogue Oanke CpOuje Ha Jan NOHOUIerwa Ty2KOe, C THM LITO y 
MOCTYIKy Y IIpHBpeHHM CHOpoBuMa Malice BpexHOCTH OBaj JMMUT u3HOcH 30.000 
espa (3IIIT 2020, un. 468, cr. 1 u um. 487, cr. 1). 

Ucta rpanw4Ha BpesxHOCT Uporvcana je HW y MOCTyMKy 0 clopoBiMa Malie 
BpeZHOCTH KojH he ce cipoBOHTH HM MOBOAOM IIpHroBopa UpOTHB W1aTHOr Hasora, 
y llorseyqy BpeqHOcTH OcHopeHor ema WIaTHor Hasora (3IIII 2020, um. 470). ,,¥ 
MaHJaTHOM HOCTYIKy, a MOBOXOM TpHroBopa MpoTHB WiaTHOr Haslora, ako Bpes- 
HOCT OcHOpeHor Jesa WaTHOr Haslora He pesa3H U3HOC OF, AMHapcKe NpOTUBBper- 
HocTH of 3.000 espa no cpeazibem Kypcy HBC ua gan nogHomlera TyxKOe Taya he ce 
MW yY TOM MOCTYNKy NpHMeHUTH WpaBisia MaMuHor TocTynKa” (PayoBaHos 2014, 
291). OBaj IMMMT BaxKH My TapHulaMa MOBOAOM IIpHroBopa MpoOTHB pelea oO 
W3BplleHy Ha OCHOBY BeposOcTojHe ucrIpaBe. Y o6a ciy4aja JMMUT 3a TpHBpewHe 
cllopoBe Masie BpegHoctTu u3HOcH 30.000 espa. 


3a onpehuBarbe IMMNTa (leH3yca) MepoqaBHa Je CAMO BpeAHOCT TaBHOr 3ax- 
TeBa, JJOK ce KaMaTe, yrOBOpHa Ka3Ha HM OCTasla cllopeyqHa Tpaxkerba, KaO HM TPOLIKO- 
BH MOCTylkKa He y3HMajy y OO3Hp ako He 4HHe TiaBHH 3axTeB (SIT 2020, un. 28). 
»C OO38HpoM Ja ce BpeAHOCT MpeyMeta copa 0 TyKOM WIM MpoTHBTyxKOU oOf- 
pehyje mpema BpeaqHocTu riaBHor Ayra, TO ce cTora AyroBaHa KaMaTa, yroBopHa 
Ka3Ha HM OcTasia ClopeyHa Tpaxkera Kao MH WapHHyHu TPOWIKOBH He y3MMajy y oO3nup, 
YKOJIMKO He UHHe PylaBHU 3axTeB” (Pertere IIAC, [hk. 7567/10). 3a apyrocteneny 
HajllexKHOCT BUIWer Cy4a, OMHOCHO ,,3a OWeHy a JIM ce pag o cllopy Masie BpezHO- 
CTH, HMje 3HayajHa BpeAHOCT TpeszMetTa copa ocnopeHa %*aO0m, Beh BpesHOCT 
IipeyMeta criopa MocTaBsbeHa Ty2KOeCHHM 3axTeBOM” (JoBpaHoBuh 2012, 11). 

Heke Bpcte cllopoBa HuKayja HHCy CIOpoBH Malle BpeqHocTH, 6e3 oO3upa Ha 
BpeJHOCT mpeyMeta cnopa. Pew je o HeraTHBHO] Aed@unnynju (Carma 2010, 134). 
TakBH 3aXT€BH HCKJby4¥eHH Cy MOCeOHOM 3aKOHCKOM Os{pesOoM KOjoM je Uper- 
BiiheHo a ce He CMaTpajy CIOpoBUMa Malle BPeAHOCTH: CMOpOBH O HellOKpeTHOC- 
THMAa, CIIOPOBH M3 payHHx OfHOCAa HM ciopoBH 300r cMeTaba Ap»KaBHHe, Oe3 OO3upa 
Ha BPeAHOCT Koja je o3Hayena y TyKOU (3IITI 2020, us. 469). 
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Yka3aHo Ha TpoOsemM a NOcTOJM BeHKH Opoj MocTyMaka y CIOpoBuMa MajJie 
BPeCAHOCTH, 4Hja BpeHOCT je TOUMKO HuCKa (HWKa je oF 1.000,00 quHapa), ma je 3a 
CTY (Bpe4HOCT) CYBHUIHO MOKpeHyTH "BeJIMKM CyYJCKH MexaHH3aM", KOjH MHOTO 
KOWITa y OAHOCy Ha TakKO HHCKy BpeAHOCT TipeyzMeta clopa — TaKBH CIIOpoBH ce y 
CYLITHHU BOZe 300r MapHH4HHX TpOWKOBa, 4Mja HalwiaTa WpescTaBsba ,,riaBHHu 
UHJb", a WTO je y CyIPOTHOCTH ca WJbeM 300r KOjer ce H BOAe CYACKH ClopoBH — 
payu 3aiTuTe cyOjekTuBHor pasa. Jlakie, MHTepec 3a BOherHe TakBe BpcTe cllopa 
Huje TpaBHu, Beh HCKJby4YHBO eKOHOMCKH. MaxomM TakBH CHOpoBH Bose ce IIpOTHB 
PenyOmuke Cpouje (Bpxosutex, Muxajnos u Uabapxana 2019). Y nutamy cy Oara- 
TeJIHH CHOpoBH Ha Koje Ou TpeOalo MpHMeHHTH cTapo UpaBus0 De minimis non 
curat praetor (O cuTHuuamMa ce He cTapa mpetop). Crora je y qomahoj crpyyHoj 
jaBHOCTH TIpeAIO%KeHO Wa ce 3aKOH H3MeCHH yBohewemM KaTeropuje OaraTesHHX crI0- 
poBa HM TIpomucuBateem moceOHHx ycuOBa 3a MOCTyMawe y TO} BpCcTH cilopoBa 
(JIyuuh Bugojkosnh u gp. 2019, 76). Tyx6e anju OCHOBHH UMJb Huje 3allITHTa TOB- 
pehenor wim yrpoxenor rpahanckor cyOjekTuBHor papa, Beh Tpoy3poKoBarbe H 
HalllaTa TpOWKOBa CyCKor TocTyka, TpeOao Ou OAOauMTH 300r HesocTaTKa Tpa- 
BHOr HHTepeca, Kao OMLMTe MpolecHe MpeTmocTaBKe Koja Mopa HocTojaTH KO cBaKe 
BpcTe Tyke. 

Taxohe npesoxKeHo je 7a ce pa3MoTpH ,,1pormucuBatbhe MHHUMaIHor WeH3yca 
3a MIOMHOWIeHe TyKOe, OFHOCHO Ja ce UcTIog OApeheHor u3HOCa He MOxe MOAHOCH- 
TH Ty2KOa IIpey cyoM, Beh pe HeKUM ApyruM opraHoM, yCTaHOBOM... JIM fla ce 3a 
TakBe Ty2KOe OApene HHxKe Tapude no AWBoKaTcKo] Tapudu u Takcenoj Tapudu, a 
Kako He 64 McTH OnIM BOheHH Camo M3 JIYKpaTHBHMX pa3zora, OCTBapBalba TIpaBa 
Ha TpollkoBe moctymka” (Bpxoputex, Muxajsos u Uabapxama 2019). 

3Hayaj OBOr HOceOHor MapHH4Hor MOcTyMKa JaseKko NpeBa3via3H OCHOBHH 
pa3uIor HeroBor MponucnBawa — Op30 H eCKOHOMHYHO Tipecyherbe, y3 CMawerbe 
TpolkKoga, jep je 300r H3y3eTHO BUCOKOr IeH3yca, y OHOCy Ha yKylaH Opoj cnopo- 
Ba, Opoj clopoBa MaJie BpeHOCTH, a HapounTO Opoj NpHBpewHHX cuopoBa Malie 
BpeJHOCTH, BpJIO BesHKH. CBe NapHH4He cyquje y CpOuju umajy BUUIe of MOOBH- 
He lIpeyMeta KOjH ce cMaTpajy cllopoBuMa Mase BpegzHocTu. Y npakcu Mehytum, 
Hajpehu Opoj TakBuXx clopoBa He Tpesa3H yak HH BpegHOcT of 100.000 quHapa. 
Huje Manu Opoj HH Tako3BaHHXx OaraTesIHHXx cHoposBa — 0 20 espa. Vako osn crio- 
poBu 3a rpahane Hucy Oe3Ha4yajHH, 3aKOH Haylaxe Ja On OHM TpeOalO a Oyzy pe- 
laBaHu Opxe, jetHOCTaBHHje, 10 MOCceOHO] Npolesqypu UW C MaHKMM CyJCKMM TPOIL- 
KOBHMa, aJIM TO y Ipakcu Huje cry4yaj ([lerposuh 2019). 


Ysehawe jyra o6pauyHaBalbeM 3aTe3He KaMaTe H peor 3a CMabebe 
WeH3yca 


Ha peamHy BpeqHOcT IIpeyqMeta copa yTH4y MU Apyru dakTopH, Kao UITO je 
3aTe3Ha Kamara, 6e3 oO3pa WTO ce cllopeqHa Tpaxkerma He y3HMaly y oO3up mpHIn- 
KOM OpehuBatba JIMMUTAa 3a CIIOp Masie BpezHocTH. Jep, H 3a BpeMe WOK Tpaje cy- 
CKH MOCTyMak 3aTe3Ha KaMaTa He Iipectaje Tehu, Ma ce Tyr, KOJM Zy2KHUK HUje MO- 
Tao JOOpoBOJbHO Ja W3MUPH, WIM HHje xTeo Wa WlaTH cllopHy OOaBesy, yBehaBa 10 
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CTOMM BHO] OF, 8% TroWMUIHhbe, C THM LITO ako Je CTOMa yroBopeHe Kamate (Hp. 43 
yroBopa O KpaTKOpOYHOM kKpesTy) BHA OF cTOMe 3aTe3He KaMaTe, OHa Teye H 
Tocie WyKHUKOBe ourwe (300 2020, un. 277, cr. 2). Ayr og 300.000 qunapa y 
TOU, 3a eT roquua yBehahe ce na 469.348 qunapa, qakse 3a Bue o7 50%. Ha- 
KOH TleT rOqMHa TWKHMYKe Zoume, Ayr of 3000 espa usHocuhe 4.199 eppa, a y 
IIpHBpeHOM crlopy Mase BpeqHocTH Ayr of 30.000 espa u3Hocuhe 41.998 espa. 
3aKOH 0 3aTe3HOj KaMaTH MIpomucyje BUCHHY cCToIe M HadYHH OOpayyHa 3aTe3He Ka- 
Mate KOojy Wlaha TyxKHMK KOjM 3a0WH Ca UCIlyHewHeM HOBYaHe OOaBese, Ha ToOu- 
UIHbe€M HUBOY, C THM LITO Ce Ha M3HOC Ayla Koj rulacH Ha AMHape, oApehyje mpema 
BHCHHH pedepeHTHe KamatTHe ctome HapogHe OaHke Cpouje, a ako yr Koju riacn 
Ha eBpe IIpeMa petbepeHTHO] KaMaTHOj cTomo Esporicke WeHTpayiHe OaHke Ha riaBHe 
onepaluje 3a pedbuHancupatse, Koje ce y o6a ciryyaja yBehaBajy 3a ocaM TIpOueHT- 
HHX TloeHa. CTona 3aTe3He KaMaTe 3a yr y eBpHMa, IIpHMeryje ce H Ha oOaBe3e 
yuja je BHCHHa Ofpelhena BaslyTHOM Kilay3yJIOM - Kala H3HOC Lyra rlacn Ha eBpe, a 
ucnmahyje ce y 4uHapuma (Kosap 2019). Ha u3Hoc Ayra Koj riacu Ha Apyry ctpa- 
HY BalyTy, Hp. y WBajwapcKuM dpanuuma yTBphyje ce Ha roqMIHeM HMBOy y 
BHCHHH pedbepeHTHe KaMaTHe WeHTpasiIHe OaHKa 3eMJbe JOMMUMWIHEe BallyTe yBehane 
3a OCaM IIpOIleHTHHX MoeHa (Ko3ap 2018). 


Y lapHH4yHOM TOCTyIKy, KOjH TO MpHpoqu Tpaje Bue roquHa, pelliaBa ce 
cop Kao cCTawe KOHJHKTHe HeH3BecHOcTH u3Mely crpaHaka - HaBOJHOr 
ToBepHouwla HM HaBOHOr AYXHUKa, KOJM WoOujajyy 3aKOHCKO MpoOlecHo-npaBHo 
CBOjCTBO M3BpIUHOr oBepHola WM H3BpUWIHOr yKHWKa, TeK HaKOH 
IipaBHOCHaxKHOCTH M M3BPUIHOCTH Ipecyse WM MoKpeTawa MOCTyKa W3BplierHa. 
Melhytum, 3aTesHa KaMaTa KaO MaTepHjasIHO-lIpaBHa MOcIeqMNa Wy2KHHYKe OLHbe 
IIpeTXoqH OBMM TlOcTyNUMMa HM WouMHe Tehu MHOrO TIpe NOKpetTawa MapHH4Hor 
TlocTyllaka y KOMe je yTBpheHo cHOpHo MmpaBo, Koje ce KaCHHJe IPHHYAHO OcTBapyje 
y M3BpWIHOM TOCTyUKy, WTO FOBOAM Ao 3HayajHor yBehawa Ayra (Kosap 2020a, 
855), Wako ce KaMaTa He y3MMa y oO3Hp MIpHIMKOM ofpehuBara JIMMUTa y crllopy 


Mase BA PHAASME;, CaBECHOCT TYKHHKa He 3ayCTaBJba TOK 3aTe3He KamaTe. OJCyCTBO 
KpHBHLe 3a Wy2KHHYKY TOUY (Hp. BMUIa cua - OoNecT AyKHUKA, ryOuTak Tocua 
HW Cll) He ocnoOaha AyxKHUKa OOaBe3se Ja Taha 3aTe3Hy KamMaTy, 300r OOjeKTHBHOr 
CXBaTalba Ole y HalliemM mpaBy (Ko3ap 202006, 669). JlejctBo Bulle cusie Kao 
omutTer ocHoBa ociobohema of rpahancko-mpaBHe OTOBOpHOCTH, a THMe 4H 
IIHTatbe KpHBHe Ty2KHUKa 3a HEHCIlyHerbe OOaBese, He yTHYe Ha mpaBo ToBepHona 
Ha 3aTe3Hy Kamaty (Ko3ap 2020a, 856). Buna cua je closJbHa OKOJHOCT (closbHa 
UMHbeHHa) Koja uma jayy Moh og Mohu cyOjexta u WejcTByje He3aBHCHO OJ] HeroBe 
BOJbe, EHO AejCTBO Ce He MO*Ke TPeABHAeTH, WIM ciIpeyuTH uM u30ehu, a yru4e 
Ha HacTaHak, MIpOMeHy HIM pecraHak HeKor MpaBHor ogHoca (Hophesuh u B. 
Cranxopuh 1987, 157). Y Hatem mpaBHoM cucTeMy mpHxBaheHo je cxBaTarwe 
oOjeKTHBHEe JOUhe, TaKO Wa WyKHMK Taya y JOWHY 4M He HCIyHH OOaBe3y y poKy 
onpeheHom 3a HcilyHere, 6e3 0O3upa Ha KpuBuULy (300 2020, un. 324, cr. 1) (553). 
Camo loBepusiadka Wouwma, Koja Hactaje ako NoBepHial, 6e3 OcHOBaHOr pa3ylora 
ogOuje a TIpHMH MciyHerbe WIM ra CBOJMM MOHallawem cupey, Moxe a ToBeye 
TO TipecTaHka TyKHHUKe JOUme, a THMe HM WO WpectaHka OOpayyHaBalbha 3aTe3He 
Kamate (300 2020, um. 325, ct. 1 um. 326, cr. 1 uw un. 326, cr. 2). 
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@Mv3v4KoO JIMUe 4Hja peqoBHa TIpHMalba HM MMOBHHA paciiosOxKUBa HHCY 
JOBOJbHM 3a TOTIYHO HaMuperbe MOTpaxuUBalba, Koja ce cBakor JjaHa yBehaBajy 3a 
3aTe3Hy KaMaTy, MO%Ke yIIpKOC J{eIMMHYHMM OTIWIaTaMa, OcTaTH y TooxKajy 
»BeYHTOr TyKHHKa” 300r TpaBuia O ypadyHaBaly KaMaTa HW TpOlKoBa, a uMajyhu 
y BUZy Wa y rpahanckom mpaBy HeMa ,,allcOoJlyTHe” 3acTapesIOCcTH MOTpaxkKuBatba 
(Ko3ap 20206, 667). Ako qyKHHK Mopey| riaBHulle Wyryje M KaMaTe UM TPOLIKOBe, 
ypauyHaBalbe ce BPLIM Tako ITO ce mpBo oTMMahyjy TpowikKoBH, 3aTHM KaMatTe H 
Haj3ayq, rmapauua (300 2020, un. 313). 3acrapespatbe ce Ipekuya MoAM3aHbeM Ty7xKOe 
HW CBaKOM J{pyrOM TIOBepHOueBOM payHOM TIpedy3eTOM IIpOTHB AyKHUKAa Tpey 
CYOM WIM ZpyrMM HajiexKHUM OpraHoM, y Wby yTBphuBata, obe30ehema win 
ocTBapelba MoTpaxnBaba (300 2020, am. 388). Kaa je npexuy 3acTapeBatba HacTao 
3aXTeBOM IIPHHYAHOr H3Bpliera uM Obe30ehema, 3acTapeBae TOouMHe Tehu 
W3HOBA OJ] JaHa OKOHYarba OBOr HOocTynkKa (300 2020, um. 392, cr. 405). 

IIpoceyna Opyto 3apaya Mo 3anocneHom y PenyoOnuun Cponju y deOpyapy 
2021. roquHe w3HOcua je 85.864 muHapa (Cekos 2021). IIpoceyHa 3apana 6e3 
Tlope3a HM WompuHoca (HeTO) H3HOCHIIa je 62.280 qHHapa WTO 10 cpeybeM Kypcy Ha 
man 27.04.2021, usHocu 529,65 espa (PenyOmuuKu 3aBog 3a ctaTuctuKy [P3C] 
2021). Cneaqu 3akibyyak Ja TpaHv4Ha BpeAHOCT 3a MaJIM4HH crop of 3.000 eppa y 
J{MHapcKoj NpOTHBBpeAHOCTH M10 cpeszem Kypcy Hapogue Oanke CpOuje Ha yan 
ToqHoWeHa Ty2xKOe NpHOsMKHAa W3HOCy WecTOMeceyHe TpoceyHe HeTO 3aparie. 
Kaya ce y3Me y 0603p mpoceyHa MeH3uja, Koja je 3a Mapt 2021. u3sHocuna 29.378 
uHapa (ofHOCHO 249,84 espa), JIMMUT 3a CIIOp Majic BpeAHOCTH IIpeBa3H1a3H H3HOC 
Toque TeH3uje (PemyOnmyKH MoH] 3a MeH3HjCKO HM MHBaIHACKO OcHrypare 
[P®IIMO] 2021). 


Axo je jeqHa of cTpaHka y cnopy du3M4Ko sue u3 KaTeropuje 
lipeqy3eTHuka, a Ipyra Takohe upesy3eTHUK MIM Apyru NpuBpewzHH cyOjekatT (HTIp. 
IIpHBpeqHO ApyWiTBO) WIM Apyro mpaBHoO IMe, a cllop je HacTtao y obaBJbaby 
J[eMaTHOCTH IIpesxy3eTHuKa, Taya je pey O MIpHBpeHOM cllopy Mase BpeqHOCTH y 
KOMe JIMMHT H3HOCH 30.000 eBpa, WTO je TeceT yTa BUIe OF JIMMMTa KOjM BaxKH 3a 
rpalhaHcke cnopose, HW Hecpa3MepHo je CKOHOMCKO] CHa3H MHOFHX MapHuyapa. 

Crora je y qoMahoj crpy4Hoj jaBHOCTH MpesNO%*KeHO Ma Ce ,,H3MeHH — CHH3U 
1eH3yc of 3.000,00 espa no cpeqHem kypcy HBC ua yan nogHOlIerwa Tye OHO- 
CHO Ja Ce MCTH yHOZOOH CKOHOMCKOM cTaHyapazy rpahana PenyOmuKe Cponje, a na 
ce IIpH TOMe UMajy y BUY WeH3ycH 3eMasba y OKpy2KeBy, 3a KOje je YTBpheHo Ja cy 
yNO0OJbeHH Ca CEKOHOMCKHM CTaHapyoM rpalhana Tux 3eMaJba (Hp. NpomMcann 
qeH3yc y Lpxoj Topu u3nocu 500,00 espa, 3atumM y XpBatcKoj 10.000,00 kyHa, mrTo 
je oxo 1.355,00 espa, y buX 3.000,00 konBepruOumHux Mapaka, WTO je OKO 
1.528,00 espa, uta)” (Bpxosuiex, Muxajnos u Uadapxama 2019). 3aKbyyeHo je fa 
34 MHore rpahane CpOuje 3.000 espa yonuite HHje Masia BpeqHocT, na DopyM 
cyauja Wpeyiaxe a ce WeH3yc ciycTu Ha 900 eBpa, OMHOCHO BpeHOCT JBe mpo- 
ceyHe riyiate y CpOuju. IIpoceana Heto 3apaga y PenyOnuun CpOuju y janyapy 
2019. roquHe u3Hocusa je 54.521 quHap. LeH3yc 3a clopoBe Masie BpeHOCTH ce 
MO%Ke TOCTaBHTH Y BHCHHM Of OKO ABe MpoceyHe HeTO 3apaye LITO H3HOCH OKO 
110.000 quHapa, ofHOCHO OKO 900 espa...” Kao apryMeHT 3a TakaB TIpeqior HaBe- 
yeH je mpumMep Hemayxkoj rye ce chopoBHMa Malice BpeqHOCTH cMaTpajy OHH rye 
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Ty2KOCHH 3axTeB Huje Behu o7 600 espa. Y UemrKkoj je To 370 espa, a y Upxoj Fopu 
1.000 expa. ,,Jla Ou ce ofpeqHo ONTHMasIaH WeH3yc y CHOpoBHMa MaJie BpesxHOCTH 
HOTpeOHO je HMaTH y BUY c jeqHe cTpaHe OOjeKTHBHe MapaMetpe, Kao LITO cy BH- 
cuHa TpoceyHe 3apaye H KyHOBHa MOh CTaHOBHUMUITBA, a C [pyre cTpane cyOjeKTuB- 
He cTaBoBe rpahana 0 ToMe lTa je Masia, a WTa je BesIMKa BpeqHoctT. He3aBucHo of 
MMOBHHCKe BpeHOCTH, CTpaHKaMa je HHXOB cilop HajBpequuju. Unax, Weu3yc je 
KO], Hac IIpeBHCOKO MOCTaBJbeH” Ia je TpesIoxKeHO Wa ce CMarbu Ha 900 expa ([ler- 
posh 2019). 


JeqHo Of pelea Morso Ou OuTH fa WeH3yc, Of Kora 3aBHCH TIpHMeHa 
TloceOHHX TIpaByia O TOCTyNKy y CHOpoBMMa MaJie BpeyHocTH, Oyge Npomucan 
IipemMa cyOjeKTHBHOM KpPHTepHjyMy, akie y 3aBHCHOCTH OJ CBOJCTBa [y2KHHKa, 
OJHOCHO Ty2KeHOr, M10 yruieqy Ha 1paBusIO O HECYCIeH3HBHOCTH 2KasOe, Ipema KOMe 
*Ka0a IIpOTHB MpBocTeleHe Mmpecyze, KOJOM je HasloxKeHa HCIIaTa NOTpaxkKHBaba 
Koje He peas JHHapcKy npoTuBBpesHocT oF 300 eBpa du3sH4koM JHuy uM 1000 
eBpa TIpaBHOM JIMLy WIM Ipexy3eTHHKy He ofaxKe usBpurerbe (3ITIT 2020, ur. 368). 
Flake, WeH3yc He OM 3aBHCHO Of CTBapHe HafiexKHOCTH — fa JIM ce MocTynak y 
cnlopy Majic Bpe{HOCTH BOM Tipe OCHOBHHM CyOM WIM pe NpHBpesqHuM cyOM 
(kagqa ce IpHmMerHyjy WoceOua MpaBwsia WOcTylKa y UPpHBpeqHHM cIOopoBuMa y 
KOjHMa BaxKH WHMUT OF 30.000 eppa, 6e3 OO3Hpa Ha CBOJCTBO CTpaHaka), Beh on 
Tora la JIM je TYWKEHH PU3H4UKO JIMUe KOje He OOaBJba IpHBpeAHy AewaTHOCT, HIM je 
y UMTawy WpaBHo JMUe, OMHOCHO Mpexy3eTHHK, WTO OM FONpHHeO Wa rpanw4Ha 
BpeHOCT 3a TIpHMeHy oBe ToceOHe sBpcTe octymka Oyye ycKahena ca 
€KOHOMCKOM CHaroM OHOra JIHHa Koje Tpeba a WaT Ayr WIM MCILyH KaKBy Apyry 
4quHH Oy. 


Tlocequie u30cTaHka ca pounlTa 3a P1aBHy paciipaBy 


Pann yOp3ama TocTyika UpeazBuhene cy 3HayajHe MocleqMye M30cTaHKa 
cTpaHka Ca pounLlta 3a rlaBHy pactipaBy, Koje ce orsieaajy y PUKUMjH WoBsayewa 
Ty2KOe uM y OOaBe3H cya Ja WoHece mpecyny 300r w30ctaHkKa (VrhovSsek i Kozar 
2020, 235). 

Ako TyKMJall He Zohe Ha pouulite 3a riaBHy paciipaBy, a ypeyHo je 103BaH, 
cmatpahe ce ya je mopykao Tyx6y (3IIII 2020, un. 475, cr. 1). ,,OuKunja noB- 
Javea TyKOe je CaHKUMja 3a Ty2KHOMa KOjJH Moce MOAM3aba TyKOe Tporyuita 
aKTHBHOCTH y WapHHlu jep Ty2KWJ1all HMa IpaBo MW AYyKHOCT a ce cTapa O 3allITHTH 
CBOJMX TIpaBa. OKOJHOCT Ja je H30CTaO Ca POUMUITa IpecTaBJba H3pa3 HeroBe TMC- 
no3niwje” (C. Crankosuh 2013, 574). Pea je 0 mpuHyHoj] ofpeyOu U3 Koje ce 13- 
BOM HeoGopuBa NpeTHoctaBKa o NoBIaYeHY TyxKGe (Cizmié 2020, 262). Tpecymn- 
IWja 0 HOBIadeHy TyKOe je HeOOOpHBa HM YMHEHUIAa KOja ce Mpecymupa jecte Ja je 
HacTyliMsla WpaBHa MocequWa NOBayera TyKOe ex /ege, a He Ja je TyKWIal| Wao 
WIM TpeOao WaT u3jaBy a TOBA TyKOYy C KOjOM Ou TyxKeHH TpeOalo TeK Ja ce 
carmacu Ja OM JOWIIO 10 TWpaBHe MocleszMue MoBIayerba Ty2KOe. Kaya ce HciyHu Ta 
3aKOHCKa [IpeTmoctaBka, TyKOa ce CMaTpa IOBYYCHOM II0 CaMOM 3aKOHY, a OslyKa 
cya 0 TOMe je AekKapaTopHe mpupore, jep cya camo ytTBphyje wubennly Koja je 
Beh Hactymusia ex lege (253-254). To 3Hauu fa cy y cllopy Male BpewHOCTH Huje 
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“ayKaH Ja WeCHH OMpaBsaHOCT H30CTaHKa Kao y peOBHOM TIOCTYIIKY, Kajja 3aKOH y 
um. 311 cr. 2 3a cMUHYy WpaBHy CHTyalljy, OMHOCHO 3a HacTyIawe 3aKOHCKe (UK- 
uuje O ToBasey TyxKOe, Kao Tocueque U30CcTaHKa OOe NapHwyHe cTpaHkKe ca 
POUMIUTa 3a MaBHy pacipaBy, Tpaku Wa cTpaHke "HeompaByaHo u30cTaHy", mpomH- 
cyjyhu ga ako ca pounlta 3a rlaBHy paciipaBy HeolmpaBsano M30cTaHy HM TYKUJIAL 
WM TYKeHH WIM OfOMJy Ba paciipaBsbajy, TyxKOa ce cMaTpa ToByyeHoM (Vrhovsek i 
Kozar 2020, 236). ,,CBojHM HeyouacKOM Ha pO4dIlITe ypeHO No3BaHH Ty%KHJIalL je 
Toka3ao ja HeMa MHTepec Ja paciipaBsba ped cyOM WM MHTepec 3a OHOLIeHe Me- 
PHTOPHE OfyKe Kojom Ou ONO peleH chop KojH Je HOBO” NapHuun” (I. Crankosnh 
2013, 574). 


C apyre crpane, cya he qoHeTu mpecyzy 300r H30CTaHKa ako TyKeHH He Zohe 
Ha pOUMUTe 3a rlaBHy pactipaBy, a ypesHO je 103BaH. Osa Bpcta pecye ce Ha3HBa 
KOHTyMalwoHa Ipecyya, HacTalla oO aTMHCKe peyH contumax WTO 3HadH 
TBpaormaB, mpKocaH (M. Stankovic i Despotovicé 2019, 91). IIpecyya 36o0r 
W30CTaHKa 3a[pxKaHa je y MoceOHOM MOcTyNky y NapHullama oO ciHOpoBMMa Malle 
BPeJHOCTH, aJIM cayja ca JpyroM paBHOM IIpHpoyoM y ofHOocy Ha IIpeTXOHH 3aKOH 
(JIytopay 2011, 115). Onpeq6a koja npeaBuha na he cyy y moceOHom noctymky o 
CHOpoOBMMa Masie BpeAHOCTH JOHeTH Ipecyzy 300r H30cTaHKa ako Ty2KeHH He Zohe 
Ha pOUMIWTe 3a TlaBHy pacuipaBy, a ypeZHO je MosBaH, y Wormexy Apyrux muTata, 
OQHOCHO Apyrux ycIOBa 3a FOHOLMIeHe OBe Mpecyze, ymyhyje Ha cxoqHy mpHMeHy 
OMMUTer Npomuca KOJM eTasbHO perysMUIe WOHOWeHe Mpecyye 300r H30cTaHKa y 
ommirem nmoctynky (3IIII 2020, un. 475, cr. 2). Y mpaBHoj muTepatypu oBo 
3aKOHCKO pellierbe OOjaliHeHo je HeomxogzHomuhy ynyhusatea ,,na utaH 351 3aKona 
O IlapHH4HOM TOcTyIIKy, jep Ou ce 6e3 ynyhuBata Morao H3ByhH 3aKJby4aK Kako je 
3a JO HOLWeHe OBe BPCTe Npecye JOBOJbHO Ja CaMO TY2KCHH H30CTaHe Ca POUMLITa 
3a TulaBHy paciipaBy, Oe3 oOsHpa Ha TO fla JIM cy MCHyHeHH Apyru ycuoBH 
TiponMcaHu 3aKOHOM” (bogupora 2015, 663). Pasnor w30cTaHka Ty2xKeHor Huje 
OMTaH 3a WOHOWeHe Tpecysze 300r u30CTaHKa, alld MOxKe OTH Of 3Ha4aja 3a 
oOWIyKy 0 npezuory 3a Bpahatwe y mpehaurme ctame. Jaksie, ,,ako Ty2xKeHU He Zohe 
Ha pOuMTe 3a rlaBHy paciipaBy, a ypeqHO je mosBaH, cya je AyxKaH Wa WoHece 
lpecyzy 300r w30ctaHka” (I. Crankosuh 2013, 574). Hpema crapy cyacke mpakce, 
»¥ Cilydajy HeNpHcTylawa TYKeHOr Ha pOuMIlTe, Kayla je HCTH OOaBecTHO cyy a 
300r 3paBCTBeHHx poOsieMa HYje y MoryhuHocTu Aa WpucycTByje, He 3Ha4H Ja ce 
HHCY CTeKJIM yCIOBH 3a JOHOWIeHe Tpecyze 300r w30cTaHka, jep Kaya ce paqu o 
cnlopy MaJie BpesHOCTH, Cy He eH OMmpaBAaHOCT pa3ora H30CcTaHKa Ca pOUHMLITA, 
Beh HX cTpaHKa Moxe McTHaTH y Upesory 3a Bpahawe y mpehawime cTare” 
(IIpecyga TIAC, Tbk. 8317/13). ,,. Ipecyna 300r w30ctaHka he ce y cmopy Mase 
BpeHOCTH JOHETH yBeK Kala ypeqHO 03BaHH Ty2KeCHH He IIpHCTyMM Ha pouuLte, 
6e3 OO3Hpa Ha ompaBsaHocT pa3yora Mw30cTaHka” (IIpecyga IAC, Tx. 2324/10). 

JeqaH of OMTHUMX ycIOBa 3a OHOWeHe Tpecysze 300r M30CTaHKa jecTe KOH- 
KIIYCHTHOCT Tyke, Tj. 1a OCHOBAaHOCT Ty2KOeHOr 3axTeBa IIpOH31a3H H3 UMHeHHa 
HaBeyleHux y TyxKOU (3III 2020, un. 351, cr. 1, Tay. 3) (M. Stankovié i Despotovié 
2019, 92). Jep, koa mpecyye 300r H30CTaHkKa, 110 MHUJbeHYy WpaBHe Teopuje Hacty- 
lla PUKUMja IpH3harba YMHeCHHLa H3HECCHHX Y TY2KON, Tako fla cy 6e3 ToKa3HBarba 
y3UMa 34 UMHCHHYHY MOWOry cBoje MepHTopHe OVIyKe YMHeHHUHeE TBPAwHe Ha 
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KOJjHMa IIpHcyTHH TyKMWal 3aCHHBa CBO] 3axTeB (IlosHuh 1987, 285-286). UW mpema 
cTaBy CyJCKe IIpakce, CyluTHHa Ipecyge 300r H30cTaHKa y HOcTyNKy 0 clopoBuMa 
Mayle BpeHOCTH 3aCHHBa Ce Ha PUKUMJM Mpv3Hawa YHHeHMa M3HETUX y Ty2KON, 
TaKO Ja cy, 6e3 TOKa3HBakba y3HMa 3a YMHCHMYHY MOMOry CBOje MepHTOpHe OF- 
JIyYKe UHHCHHYHe TBPAHe Ha KOjHMa IIPHCyTHH Ty2KWIall 3aCHMBa CBOj 3axTeB (IIpe- 
cyga ITAC, Ibx. 6745/06). ,,. lourro cya He yTBphyje OuTHe YMHeHULe MpHIHKOM 
OHOWeHa pecyyze 300r W30CTaHKa .... TO CaMMM THM HeMa MeCcTa HM TIpHMeHH 
lipapula O TepeTy WOKa3nBarba” (Peete ITAC, Ix. 6616/12). Cy je ocnobohex 
ToTpebe ToKa3svBalba YMHCHHa Ha KOjJHMa ce 3ACHHBa TYKOCHH 3axTeB, OMHOCHO 
yTBphuBarha %KMBOTHOr Aorahaja KojHM je ogpeheH Heros uAeHTUTeT, Beh Ha Te 
UMeCHHLe 10 Ciy2KOeCHO)] AyKHOCTH TpHMemyje MaTeprijaHO paso, ucnuTyjyhu 
a JIM je Ty2KOCHH 3AXTeB OCHOBAH TIO Ma KOM IIpaBHOM OCHOBY. 


Orpannuetbe xKaOeHHXx pa3iora - HelpHMemUBalbe NpHAyHna beneficium 
novorum 


ButHa oIMKa MaJIMYHOr TOCTyMKa jecTe HelpHMeHNBaHe MpHHUuMa 
beneficium novorum - T1paBa Ha VW3HOWIeHe HOBHX YHMHeHHa WM HOBHX OKa3a 
(HoBpota) y ocTynky. IIpecyna umm pelieme KOjHM ce OKOHYaBa TapHuila y 
MOCTYIKy O CIHOpoOBHMa Mase BpeHOCTH MOxe ja ce MoOnja *XaIOOM caMo 300r 
alicOyTHO OHTHe MoBpeze oApeyaba NapHHyHor Hoctynka u3 us. 374 cr. 2 oBor 
3aKOHa HM 300r Norpeline mpHMeHe MaTepujamHor mpaBa (3IIIT 2020, an. 479, cr. 1). 
» 1 @KMIUTe OApezqadba O MOCTyIKy y ClOpoBHMa Mase BpeHOCTH Hasla3H ce Mehy 
IiponMcuMa O lpaBHHM JiekoBuMa. Ilo pa3i03uMa 300r KOjHxX ce MOry yJlaraTH, 
*Ka0e IpOTHB IIpecye H WpOTHB pellieHa 3HaTHO cy pexyuMpaHe” (Triva, Belajec i 
Dika 1986, 673). Y cyyckoj mpakcu 3ay3eT je cTaB O MOrpellHo] NpHmMeHu 
MaTepljaJIHOr IIpaBa y NpecyaM 300r H30cTaHkKa Kao pa3Jlory 3a HeHO TpenHayere: 
AKO y NOcTyNKy 10 %*KalOu ApyrocteneHu cyy Hale fa je upecyya 300r w30cTaHka 
OHeTa y3 WOrpellHy MIpHMeHy MaTepHjasHor paBa, a O YeMy HM KOA Upecyze 300r 
W30CTaHKa OH BOAM payyHa 0 ciyxKOeHO) AyKHOCTH, Upecyay he mpennayutTu 
paBHIHO UpuMerwyjyhu MatepHjaiHo mpaBo.” Y oOpa3sioxemy Mpecyye Taye je 
HaBeyeHo: ,,Kako 1 KO AOHOWerHa pecyye 300r w30cTaHkKa ... IpyrocTenmeHu cyT 
y MOcTyMKy To 2%xalOu M0 ciyxKOeHO} AyKHOCTH MCIMTyje MpaBHIHOCT MIpHMeHe 
MaTepHjaJIHOr TpaBa, TO je y KOHKpeTHOM cilydajy Bui TproBHHcKH cyy Halao ja 
je 2%a0a ocHoBaHa, jep je HMajyhu y BUY 4YMHeHHM4He HaBose, NpBocTemeHu cyy 
Ha yTBpheHoO 4YHHCHHYHO CTabe MOrpeLiHO IpHMeHHO MaTepHjasIHO WpaBo Kaya je 
Ty2KOCHH 3aXTEB YCBOJMO, Ia je CTora lI1paBHJIHOM IIpPHMeHOM MaTepHjasiHor pasa — 
yjaHa 211. 3akoHa oO oOsMral[MOHHM OJHOCHMa JIOHEO OBY Tipecyy KOjOM 
.. .IIpBocTeneHa lipecyla npewHauyje TaKO WTO ce TyxXOeHH 3axTeB OfOuja kao 
HeocHoBaH” (IIpecyga BTC, Ix. 3278/06). 

Crequ 3akKJbyyak Ja ce OWJlyKa KOjOM ce pellaBa cllop Malice BpeyHOCTH He 
MOxKe moOvjaTu 300r MorpewiHo WIM HenOTMyHO yTBpheHor 4YHHeHHYHOr cTara. 
Hemoryhuoct ocnopaBamba mpecyyze 300r u30cTaHKa 300r YMHeCHHYHOr CTaba TIpH- 
xBahena je M CyCKOj mpakcu: ,,Y »*xaOu Ce He MOXKe OCHOpaBaTH YHHCHHYHO CTa- 
He yTBpheHo y mpBocTelmeHoM NocTylky y cllopy Mayle BpeqHoctn” (Peutere ITAC, 
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IIx. 5346/11). pu tome, ,,3a olleHy O3BOJbeHOCTH %KaOeHUx pa3lora MPOTHB 
lipecyye y MOcTyikKy 0 CIOpoBHMa MasIe BpeHOCTH, HHcy Of 3Hayaja HaBeyeHH 
*KaNOeHH pazi03n, Beh HUXOBa cagpxHHa.” Y oOpa3zioxKeHy je HCTAKHYTO Ja: ,,Ty- 
*KUIAL y *KaOu He HaBOAM NOrpelwHO HW HeMOTIYHO yTBpheHo YHHeHH4HO cTarbe 
Kao 2KaIOeHH pa3sor, HaKO y TeKCTy caMe 2KalIOe OcHopaBa yIpaBo YMHeHULe Koje 
cy Of cTpaHe mpBoctTemeHor cyfa yrBpheve y normesxy u3Bpliera ycslyra 4uja ce 
HamllaTa WeHe Tpaxu. TakBv %KasIOeHH HaBOAM M3 H3HETHX pa3zlora HUCy O3BOJbe- 
HH, 1a HHCY HH pa3MaTpaHH y wocTynKy mo xanOu” (IIpecyga IAC, Ix. 
12913/10). 


,lIpHHunn beneficium novorum He BaxKu Kaj je y WHTawy %*xal0a y OBOM 
TloceOHOM TapHH4yHom moctynky. M3 Tor pa3sliora cTpaHke cy WyxKHe Ja cBe 
UMeCHHLe HM WOKa3e KOjH ce OFHOCe Ha TaBHy CTBap W3Hecy y TOKy UpBocTereHor 
noctynka” (I. Cranxosuh 2006). Osaj ctaB mpaBHe Teopuje mpuxBahen je u y 
CYACKOj Upakcu: ,,O pa303HMa OcTIopaBatba 3aXTeBa 3a KOjH je 10 Mpewory JOHeTO 
pellieHe 0 H3BpleHy Ha OCHOBy BepOsOCcTojHe HcIIpaBe, TyxKeHH MOpa OKa3e 
OCTaBHTH y3 IIpHroBop Ha HCTO pelliewHe a HajkacHuje WO 3akibyyera TaBHe 
pacmpase. Jloka3e koje TyXKeHH JOcTaBU y3 2%*KalOy IpoTHB lIpecyyze 300r u30cTaHKa 
cy Hehe pa3MatTpatu, jep ce y *Kal0u y TOCTYIIKy 0 CIOpoBMMa Masle BpeAHOCTH He 
MO%Ke OcHopaBaTH yIBpheHoO YHHeHHYHO cTabe, Beh ce OHA MO2%Ke MOAHETH camo 
300r (allcoulyTHO) ONTHE ToBpeye ofpeyaba TocTynka... HM WorpemHe mWpHuMeHe 
MatTepujanHor mpapa” (IIpecyna IIAC, [bk. 1775/12). 

,,OCMM Tora, HHCTaHIMOHH cy, MOWITO ce xamOa He MO%*Ke M3jaBHTH 300r 
MOrpewiHoO WIM HemoTMyHO yTBphenor 4wHeHHyHOor cTawa, Hehe Mohu ya yKuHe 
IIpBocTelleHy OJIyKy yKOUIMKO yTBpav a noOujaHa ofstyKa MMa MaTepuyjasHe 
HefOcTaTKe, HHTH MOxe Ja je MpeHHayH yKOJMKO ApyK4nje oljeHH yTBpheHo 
UMHCHHYHO CTakbe y KOHKpeTHO] mapHuun (I. Crankosuh 2006). ,,Y nocrynky y 
CHOpoBHMa Malice BpeHOCTH ApyroctreneHu cy He MOxe OYKy YKHHyTH U 
BpaTHTH IIpBOCTelleHOM cyyY Ha MOHOBHO cyhewe, ako MOCyMHa y Ta4dHOCT 
4qMmeHHYHOr cTama” (Camma 2010, 137). To 3Haum qa je y cnopoBuMa mazsie 
BpeHOCTH UCKIbyyeHa BOCTelieHa OleHa oKa3a, jep ~pyrocremenu cy 
KOHTPOJIMLe CAMO 3AKOHMTOCT IpBocTeleHe Mpecyze — Ja WM je NpBoctenmenu cyz 
IipaBHJIHO IIpHMeHHO MaTepHjasHO mpaBo Ha yTBpheHo YHHeHHYHO CTarbe, Kao Hi Ja 
JIM MOCTOje alcoJYTHO ONTHE ToBpeze OApeyaOa NapHu4Hor NocTyika Ha koje je 
Kasai, yka3ao uu u3 ut. 374, cr. 2, Tau. 1 no 3, 5, 7, u 9 Ha koje ma3M 110 
cayxKOeHO] ZyxHOocTH. IIpu Tome, ,ipyrocteneHH Ha tpekopayerwe TyxOeHOor 
3aXTeBa 11a3M CaMO Ha 3aXTeB CTpaHKe” (Pemtere BTC, Ibk. 2974/06). 

Tlotpe6Ho je uctahu ga BaxehuM 3aKOHOM IIponMcaHa MpekIy3uja HOBUX 
UMbeHHMa HW WOKa3a y %KalOu, MH TO KaO OMMTe NpaBusIo Koje ce NpHMeryje y 
ommitem noctynky (31III 2020, un. 372, cr. 1). ,,CamuHo mpaBuno Onno je 
lipegBuheno y un. 359. nperxoquor 3aKoHa, OK je TakBO orpaHHyerbe y 4. 496a 
3akoHa 0 TapHuyHoM moctymky “3 1977. Ousto npezBuheHo camo 3a MocTymaK y 
IIpHBpeHUM ciopoBuma” (Kosap 2012, 161-162). 


Tloctoju Muuubere Ja ,,Baxehe onpen0e 3aKoHa 0 TapHH4HOM MOCTYIIKy, a 
Koje ce H OWHOCe Ha MocebaH NOcTyNak O CIIOpOBHMa MasIe BpesHOCTH, He FOBore 
{0 CBOr OCHOBHOr UHJba, a TO je 6p30, EKOHOMHYHO H e*uKacHO OKOHYaHbe OBOT 
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toctynka” Takohe ce OmuI0 WO 3aKJby4Ka ,,Jla je WeH3yc of 3.000,00 espa mo cpe- 
imbeM kypcy HBC wa jan nogHolema TyxOe TpeBHCOK, C OO3HPOM Ha CKOHOMCKH 
cTaHaapy rpahana PenyOmuKxe CpOnje”, kao M la TakKO BHCOK WeH3yc JOBOAU y TIH- 
Talbe MOryhHocT OcTBapHBalba afleKBaTHe 3aLlITHTe pes, CyOM, ,,aKO ce y3Me y 
oO3up Wa ce y ApyroctTeleHoM NocTyiky M0 x%kaIOn He paciipaBJba Ja JIM je y IpBoc- 
TeIeHOM MOCTYUKY MOTIHYHO HM MpaBuIHO yTBpheHo YHHCHHYHO CTabe WIM He Hi Ja 
IIpOTHB OJUIyKa JOHETHX y ApPyrocTeleHOM MOCTyIKy M0 2%KaOu Huje TO3BOJbeHa 
pesusnja” (Bpxosutex, Muxajsios u Uabapxama 2019). 


Taxohe, peraTHBHO OUTHe MoBpesze Ofpesaba MapHw4Hor Moctynka HHuCy 
*KaNOeHH pa3zjIOr MIpOTUB OWIyKe y cllopy Mase BpegHoctTu. IIpema craBy cyycKe 
lipakce, ,,10cTOjaHe pewaTHBHO OHTHMX MoBpefla WocTyiukKa ... He MOry ce 
HCMMTHBATH y MOCTYyIKy 0 *KaOu y Cllopy Majic BpezHOCTH, MMajyhu y Buy a ce 
lipecyja WIM pelliere KOjJMM ce OKOHYAaBa TapHula y MOCTYIKy y CIOpoBuMa Majlie 
BPeMHOCTH MOxe ToOujaTH camo 300r alicosyTHO OuTHe HoBpeyze ompenaba 
HlapHwyunor noctynka...” Y oOpa3zoxemy je 3aKJby4¥eHoO fa ce ,,... HeocHoBaHo 
*KaOOM TWoOuja H OKa3HH MOCTyMak, KaO HM OWeHa H3BeqeHHX OKa3a. OBO cTora 
LITO ce OBH 2%KaIOeHH HaBOAM OWHOCe Ha MOCTOjawe pewaTHBHO ONTHe MoBpeze 
HlapHHYHOr MOcTylkKa jep ce THUY TOKa JOKa3HOr MOCTYyMKa, Cacslyllakwe CBeA0Ka ..., 
MOcTylkKa BelliTayema..., olleHe WoKa3a ...” (IIpecyna BTC, Ix. 10278/05). 


Tloctapsba ce muTawe fa mM he, kao miro cmatpa Ilo3Huh (1987, 399): 
,ApYrOcTenleHH cy OfOalMTH Kao HeO3BOJbeHy 2KalOy 3aCHOBaHy HCKJbyY4HBO Ha 
pa303HMa 300r KOjJHX ce OfIyKa He MOwKe HanacTuH”, HUp. 300r MorpeliHoO WIM 
HenoTnyHo yTBpheHor 4HHeHMYHOr cTama WIM 300r pelaTHBHO OTHE MoBpere 
ogpeyaba TapHwynor noctynka, wm he mak MepHTOpHO OIyyMBaTH oO 2%«KasON, 
IIpPHMeHOM [ipaBHsia OMMTer MOCTyIKa MIpeMa KOMe ,,jIpyrocTeneHu cy UcIIMTYyje 
IIpBoctelleHy mpecyay y rpaHullaMa pa3ora HaBeyeHux y 2KaOu, na3sehu no 
CHIy2KOCHO) AYKHOCTH Ha OTHE ToBpeye OApeyaOa MapHHM4HOr MocTykKa v3 YiaHa 
374. crap 2. tay. 1) qo 3), 5), 7), u 9), Kao M Ha WpaBMIHy pHMeHy MaTepHyjasHor 
papa” (31III 2020, un. 386, ct. 3). UnHH ce fa je mpaBusHMjM cTaB ja 
Ipyroctenenu cyA TpeOa Mo ciyxKOeHO} Ay2KHOCTH Ja UCIMTa IpaBHJIHOCT IpHMeHe 
MaTepHjaJIHOr IIpaBa WH HaBeyeHe alicosyTHO ONTHe ToBpeze o”penzaba MapHH4Hor 
TlocTylka, HM Jja WOHece MepvTOpHy OyKy H Kaya je »*xaOa 3acHoOBaHa Ha 
HeLO3HOSHUHOM PRaGEKMAOCTYIKy O CIIOPOBHMa MaJie BPeAHOCTH He IPHMemy]y ce 
ogpeqOe oOnLiTer MocTylKa Koje ajy MoryhHocT ApyrocTemeHom cyjy a pellierem 
ja YKMHe lpecyay mpBocTemeHor cya MU BpaTH TpesMeT TOM cyy Ha TOHOBHO 
cyhete ako cMaTpa Ja 300r HOBHX UMHeHHa UM HOBMX WOKa3a pad WpaBMsHOr 
yTBphuBarha YMHeHHYHOr CTawa Tpeba Wa ce OpxKH HOBa rylaBHa paciipaBa per 
IIpBOCTeHeHHM CYOM, WIM ako je 300r Morpeline TpHMeHe MaTepHjaHor MpaBa 
YMHbCHHYHO CTatbe OusIO HenoTMyHO yTBpheno (3IILI, 2020, un. 392 u 479, cr. 2). 
JJakie, y OBOM HocTylky Huje Moryha cxoqHa mpuMena uu. 392 Koj ce OMHOCH Ha 
YTBpheHO 4YMHeCHMYHO CTabe, Koje ce He MOx*Ke MoOMjaTH 2*KasIOOM, a CaMHM THM He 
MO%Ke HH OTH TpeAMeT HCHMTMBakba OJ, CTpaHe ApyrocteneHor cya y *alIOCHOM 
nloctynky. To je nociegquua uckbyyeHa pHa beneficium novorum, OHOCHO 
HemMohHoctTH oOvjaHa pecyge 300r NorpewiHo WIM HemormyHo yrTBphexor 
UMHbCHHYHOr CTarba. 
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3akby4ak 


3a pa3pelliere CIOpHHX IHTakba, Ha Koja je yKa3aHo Y OBOM pasly, HEOMXOZHO 
je Wa cyfuje, kako mpBor cTeleHa, TakO HM Apyror cTeleHa, y CHOpoBuMa Malre 
BpeHOCTH CXOAZHO TIpHMebyjy ONWITe OApezOe 3aKoHa O HapHH4HOM MOCTyIKky Hu 
qa yjeqHayaBajy cycKy lpakcy, jep camo yjeqHayeHa cyfcka Ipakca JompHHocn 
lipaBHoj curypHoctu (Bpxosmiex, Muxajnop u Uabdapkana 2019). ,,JJakne, cyauja 
Mopa Jja 3Ha HM 3aKOHe, AIH 3HaTH 3aKOHe He 3Ha4YH 3HaTM HallaMeT pedH, TeKCT 
3akoHa, Beh 3HaTH JX 3aKoHa, CHJly H Moh wHuxosy. To Aasbe, 3Ha4H Ja je 3a cy uy 
HeOOMYHO KOPHCHO paTHTH jyquKaTypy BHUIMX CyOBa HW BaxKHUJe OLyKe YHOCHTH 
y3 CBOoje IpuMegOe KO Mpormuca 3aKOHCKHX, jep Ha Taj he HauHH cyzMja nocTuhu 
jeaqHoobpa3Hoct cyhea uw cBMMa MHTepecoBaHuMa TMosjeqHako mpaBay en” 
(Ypouresuh 1936). ,.Mehytum, “3 u3paxeHHx cTaBOBa y CYJCKHM OJJIyKama, 
TIpou31a3H Wa MOcTOJH pa3MKa y UpHMenu mpasa. Huje cnopHo fa ce og”pehene 
pa3IMKe y TyMayeHy papa jaBlbajy H UcTe Mopajy OuTH MpHxBaheHe y cBaKOM 
IIpaBHOM CHCTeMy KOjH Ce 3aCHMBa Ha MpexKH TIPBOcTemeHHx cyjoBa. AIM, YKOIMKO 
pa3IuKa HacTaje pe] MCTHM CyJOM, TO CTBapa cTaHe KOHTHHyHpaHe mpaBHe 
HeM3BeECHOCTH, a LITO TOApHBa MoBepere y cyycTBo” (Munojesuh, Anzpejesuh u 
Kpctajuh 2015, 9). ,,3aro je HeomxoqHO jeqHako MOcTylawe cyOBa y HCTHM 
HCTOBPCHHM CIOpoBHMa, jep yipaBo jeqHako MocTyllawe cyoBa y MOMeHyTHM 
CHOpOBMMa MO3HTHBHO yTHYe Ha ToBepere rpahana y mpaBocyle, kao u Ha jayare 
lipaBHe curypHoctu rpahanHa Kpo3 jefqHaky 3alITHTy HMXOBHX MpaBa lpey 
cyqoBuMa” (Bpxosutex, Muxajsos u Uabapkama 2019). 


Ilotpe6Ho je fa ce nocTymak y ciopoByMa MaJie BpeqHOCTH y4uHHH 
eCKOHOMMYHHJHM, OpxKuM u jebTHHujum. Mehytum, ono ITO ce yBeK Mopa MMaTH y 
BMy jJecTe a KpaTKH POKOBH, Hcy yBeK rapaHuuja ZoOpe upaBye. EpporcKn cya 
3a JbycKa papa y TOM Hormegxy nogceha qa uan 6 Epporcke KOHBeHIMje 3a 
3alUTHTY JbyACKUX TpaBa HW OCHOBHUX cloboga Mponucyje BPeMeHCKy e*uKacHocT 
CYACKHX MocTyMaka, aid Takohe jeM4H MH OMLITHje Hayeno BoOpor Bpliera mpaBye 
Koje uMa Behu JOMeT Of Havesa pa3yMHOr poKa HM MOxe OMpaBAaTH H300p Mare 
Op3HX aJIM IpaBeqHHjux Moctymaka (ECHR, 42585/98, par. 54). 


CmatberbeM leH3yca o6e36eqHo On Ce BHI KBaJINTeT CyJCKe 3allITUTe, jep 
OM MHOTH ciopoBiH OMIM peliaBaHH 10 UpaBHJIMMa OMMITer NocTyuKa, WTO Ou 
HCTOBPpeMeHO TIPOAyKUIO Tpajae mapHuye. C Wpyre cTpaHe, cMaHHO On ce Opoj 
cllopoBa Majie BpeAHOCTH, a THMe H Opoj xan Ha IIpecye Koje peliaBa BULIM cyZ, 
UITO OH HCTOBpeMeHO AOBeIO WO MoBehaHor MpusMBa NpeszMeta y allesalHOHuM 
CYOBMMAa, Y JPyrocTelleHoM MOcTyIKy. 

Cmatpamo ja OM rpaHH4Ha BpeAHOCT, OF KOje 3aBHCH TIpHMeHa ToceOHHuXx 
lipaBiia O MOCTyIKy y CIOpoBHMa Masle BpeAHOCTH, Tpebalo Wa Oyye mpomucana 
IiIpemMa cyOjeKTHBHOM KpHTepHjyMy, ake y 3aBHCHOCTH OJ CBOJCTBa Jy2KHHKa, 
OJHOCHO TYXKeHOT, LITO 3Ha4H Ja OM WeH3yCc 3aBMCHO OF Tora Wa JM je TyxKeHH (bu- 
3HUKO JIMMe Koje He OOaBJba IpHBpeAHY WesaTHOCT, HIM je y WUTaby MpaBHo JME, 
OWHOCHO Tipesy3eTHHK. To OM AonpHHeso Wa rTpaHw4Ha BpeAHOCT 3a IIpHMeHy OBE 
tloceOue BpcTe NapHH4Hor Moctymka Oyye ycKalheHa ca ECKOHOMCKOM CHaroM OHOra 
Mua Koje Tpeba a WiaTH Ayr WIM McIyHH KakBy Jpyry 4aHHuAoy. 
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Summary: The paper presents legal provisions, attitudes of court practice 
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The concept, history and significance of the small dispute are explained. The 
issues concerning the census, ie the threshold value of the subject matter of the 
dispute on which the application of this special type of procedure depends, were 
especially considered. The problem of a large number of proceedings in small 
disputes, the value of which is so low that the mechanism of judicial protection 
should not be initiated, was pointed out, as well as the necessity of prescribing a 
minimum threshold for the admissibility of a lawsuit. On the other hand, too 
high a prescribed threshold in small value disputes does not correspond to the 
economic strength of citizens, which leads to a reduction in the quality of 
judicial protection in disputes that are of great importance to the party. Then, the 
most important specifics of the small dispute were analyzed, which are 
manifested in the consequences of the absence of the parties from the main 
hearing, as well as in the limitation of the grounds of appeal by excluding the 
principle of beneficium novorum. The procedural-legal significance of the 
absence of the plaintiff is presented, which is reflected in the occurrence of the 
fiction of withdrawing the lawsuit. Also, the conditions for passing a verdict due 
to absence as a consequence of the defendant's absence from the main hearing, 
which is based on the fiction of admitting the facts, were analyzed. It was 
pointed out that the decision resolving a small value dispute cannot be 
challenged due to an erroneously or incompletely established factual situation, 
but only due to an absolutely significant violation of the provisions of civil 
procedure and due to incorrect application of substantive law. Finally, proposals 
for amending the law were given, in order to facilitate the application of proce- 
dural norms and increase the efficiency of the procedure. 
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Introduction 


The provisions of Chapter XX XIII of the Law on Civil Procedure provide 
for special rules of procedure in small claims, which enable simpler and cheaper 
ways of litigation. “A dispute of small value is a kind of summary procedure. 
The purpose of this procedure is to end the dispute as soon as possible” (IIpapHu 
ctaB BTC, 2005). 

A special procedure of reduced cognition in small claims (trivial, petty 
procedure) was known in our law in the system of laws from 1929, which after 
1945 was not accepted in court practice for ideological reasons (Triva, Belajec 1 
Dika 1986, 672). This type of procedure was reintroduced into our legal system 
by a legal amendment from 1972 with the aim of simplifying and speeding up 
the procedure in disputes that have no greater value (IlosHuh 1987, 397). 
“Deviation from the general procedure here is based on the position that in 
disputes whose value is not great, those provisions that make the litigation more 
complex and prolong its duration should not be applied. This, it is true, reduces 
the guarantees for the accuracy of the verdict, but achieves expeditious 
adjudication in a huge number of disputes of relatively minor importance ” 
(398).In legal theory and some foreign legislation, the term “trivial procedure” is 
used (JIyauh Buyojxosuh u gmp. 2019, 76). In German law in the twentieth 
century, the trivial procedure (Bagatellverfahren) was provided as a special 
procedure that applied to all property disputes whose monetary value did not 
exceed 50 DM (Casma 2010, 125). 

The same term is used in European Union law (“europdisches 
Bagatellverfahren”) when regulating the European Small Claims Procedure 
(Bundesministertum fiir Digitalisierung und Wirtschaftsstandort [BDW] 2021). 
Regulation (EC) No 861/2007 of the European Parliament and of the Council of 
11 July 2007 establishing a European Small Claims Procedure applies to all 
cross-border disputes in civil and commercial matters up to EUR 5000, with 
certain exceptions (Regulation 861/2007). The regulation creates a simplified 
and accelerated written procedure for dealing with cases of cross-border disputes 
of small value. This reduces costs and ensures that judgments handed down in 
one EU country are automatically enforced in another. Regulation (EC) No 
861/2007 has been further improved and updated by Regulation (EU) 
2015/2421, which also updated the rules for the procedure for the European 
order for payment first introduced under Regulation (EC) no. 1896/2006 
(Regulation 2015/2421). These regulations remove obstacles to the proper 
functioning of civil proceedings by encouraging harmonization of the rules on 
civil procedure in force in the Member States. (bopyam 2009, 87). 
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In the procedure on small value disputes, the rules from the general 
litigation procedure are applied accordingly in matters that are not regulated 
by the provisions of Chapter XXXIII. This means that in small claims 
disputes, the norms of the general procedure are not applied literally (as they 
read, literally), but with certain minor or major deviations and adjustments 
(Ko3ap u Ilouyua 2014, 683). For deciding in each individual (specific) case 
in small claims, the basic idea is important, “as well as a certain deviation 
from the norm of general procedure, and in order not to jeopardize the basic 
goal of special procedure in small disputes, and at the same time provide 
adequate protection of rights, the protection of which in these disputes the 
parties request from the court” (Bpxosmex, Muxajnos u Yabapxana 2019). 
“A judge should take care to see the truth and judge according to his own 
conviction, where required by law; to be impartial and conscientious and to 
investigate the matter thoroughly, and whether the world will like his 
decision should not be taken into account, because citizens go to court for 
justice, and the judge says what justice is, because a judge knows the law” 
(Ypoumresuh 1936). 


Definition, census and significance of a small value dispute 


Small value disputes are disputes in which the claim relates to a claim in 
cash that does not exceed the dinar equivalent of 3,000 euros at the middle 
exchange rate of the National Bank of Serbia on the day of filing the lawsuit, 
with that in the procedure in in small claims commercial disputes this limit is 
30,000 euros (SHIT 2020, um. 468, cr. 1 wu an. 487, cr. 1). 

The same limit value is prescribed in the procedure on small value 
disputes, which will also be conducted regarding the objection against the pay- 
ment order, regarding the value of the disputed part of the payment order (3III1 
2020, um. 470). “In the mandate procedure, and regarding the objection against 
the payment order, if the value of the disputed part of the payment order does not 
exceed the amount of the dinar equivalent of 3,000 euros at the middle exchange 
rate of the NBS on the day of filing the lawsuit, then the rules of petty procedure 
will apply.” (Pagopanos 2014, 291). This limit also applies in litigations 
regarding objections against the decision on execution on the basis of a credible 
document. In both cases, the limit for commercial disputes of small value 
amounts to 30,000 euros. 

Only the value of the main claim is relevant for determining the limit (cen- 
sus), while interest, contractual penalty and other ancillary claims, as well as the 
costs of the procedure are not taken into account if they do not constitute the 
main claim. (3IIIT 2020, um. 28). “Since the value of the subject matter of the 
lawsuit or counterclaim is determined by the value of the principal debt, the in- 
terest due, contractual penalty and other ancillary claims as well as litigation 
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costs are therefore not taken into account if they do not constitute the principal 
claim” (Pettere ITAC, Ibx. 7567/10). For the second instance jurisdiction of the 
higher court, ie “for assessing whether it is a dispute of small value, it is not the 
value of the subject matter of the dispute disputed by the appeal, but the value of 
the subject matter of the dispute set by the claim” (Jopanosnh 2012, 11). 

Some types of disputes are never small claims, regardless of the value of 
the subject matter of the dispute. This is a negative definition (Canma 2010, 
134). Such claims are excluded by a special legal provision which stipulates that 
they are not considered small value disputes: real estate disputes, labor disputes 
and disputes due to state interference, regardless of the value indicated in the 
lawsuit (3M 2020, um. 469). 

It was pointed out that there is a large number of proceedings in small 
value disputes, the value of which is so low (lower than 1,000.00 dinars), that for 
the same (value) it is superfluous to initiate a “large court mechanism”, which 
costs a lot compared to low value of the subject matter of the dispute - such 
disputes are essentially conducted due to litigation costs, the collection of which 
is the “main goal”, which is contrary to the purpose for which litigation is 
conducted - to protect subjective rights. Thus, the interest in conducting such a 
dispute is not legal, but exclusively economic. Mostly such disputes are 
conducted against the Republic of Serbia (Bpxosutex, Muxajsios u YUadapxana 
2019). These are trivial disputes to which the old rule De minimis non curat 
praetor should be applied (the praetor does not care about trifles). Therefore, it 
has been proposed in the domestic professional public that the law be amended 
by introducing the category of trivial disputes and prescribing special conditions 
for acting in that type of disputes. (JIyauh Bugojkosuh u ap. 2019, 76). Lawsuits 
whose main goal is not to protect the violated or endangered civil subjective 
right, but to cause and collect the costs of court proceedings, should be rejected 
due to lack of legal interest, as a general procedural presumption that must exist 
in every type of lawsuit. 

It was also proposed to consider “prescribing a minimum threshold for 
filing a lawsuit, ie that a lawsuit cannot be filed below a certain amount before a 
court, but before some other body, institution ... or to set lower rates for such 
lawsuits according to the Lawyer's Tariff and Tax rate, and in order not to be 
guided only by lucrative reasons, the exercise of the right to the costs of the 
procedure” (Bpxosuiex, Mnxajsios u Uadapxana 2019). 


The importance of this special litigation far exceeds the basic reason for its 
prescribing - fast and economical adjudication, with reduced costs, because due 
to the extremely high census, in relation to the total number of disputes, the 
number of small claims, and especially the number of small commercial dis- 
putes, is very large. All litigation judges in Serbia have more than half of the 
cases considered to be small claims. In practice, however, the largest number of 
such disputes does not exceed even the value of 100,000 dinars. Not a small 
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number of so-called trivial disputes - up to 20 euros. Although these disputes are 
not insignificant for citizens, the law stipulates that they should be resolved 
faster, simpler, according to a special procedure and with lower court costs, but 
this is not the case in practice. (Iletposuh 2019). 


Increasing the debt by calculating default interest and a proposal to reduce 
the census 


The real value of the subject matter of the dispute is also affected by other 
factors, such as default interest, regardless of the fact that ancillary claims are 
not taken into account when determining the limit for a small value dispute. 
Because, even during the court proceedings, the default interest does not stop 
flowing, so the debt, which the debtor could not settle voluntarily, or did not 
want to pay the disputed obligation, increases at a rate higher than 8% per year, 
provided that if the rate contracted interest (eg from a short-term loan agreement) 
is higher than the default interest rate, it runs even after the debtor's delay (300 
2020, um. 277, ct. 2). The debt of 300,000 dinars in arrears will increase to 
469,348 dinars in five years, ie by more than 50%. After five years of debt 
arrears, the debt of 3,000 euros will amount to 4,199 euros, and in a small-value 
economic dispute, the debt of 30,000 euros will amount to 41,998 euros. The 
Law on Default Interest prescribes the amount of the rate and the manner of 
calculating the default interest paid by the debtor who is late in fulfilling the 
monetary obligation, on an annual basis, with the amount of debt denominated in 
dinars determined according to the reference interest rate of the National Bank of 
Serbia; and if the debt denominated in euros according to the reference interest 
rate of the European Central Bank on the main refinancing operations, which in 
both cases are increased by eight percentage points. Default interest rate for debt 
in euros, is also applied to liabilities whose amount is determined by the 
currency clause - when the amount of debt is in euros, and is paid in dinars 
(Ko3ap 2019). The amount of debt denominated in another foreign currency, e.g. 
in Swiss francs is determined annually in the amount of the reference interest 
rate of the central bank of the country of domicile currency increased by eight 


perceniageipaintin(KosdereO)8 its nature lasts for several years, the dispute is 
resolved as a state of conflict of uncertainty between the parties - the alleged 
creditor and the alleged debtor, who acquire the legal procedural-legal status of 
executive creditor and executive debtor, only after the judgment becomes final 
and enforceable. However, default interest as a material and legal consequence 
of the debtor's delay precedes these proceedings and begins to run long before 
the initiation of litigation in which the disputed right is established, which is later 
enforced in enforcement proceedings, leading to a significant increase in debt 
(Ko3ap 2020a, 855), although interest is not taken into account when 
determining the limit in a small value dispute. 
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At the same time, the conscientiousness of the debtor does not stop the 
flow of default interest. The absence of guilt for the debtor's delay (eg force 
majeure - debtor's illness, loss of job, etc.) does not release the debtor from the 
obligation to pay default interest, due to the objective understanding of the delay 
in our law (Kosap 20206, 669). The effect of force majeure as a general basis for 
exemption from civil liability, and thus the issue of guilt of the debtor for non- 
performance, does not affect the creditor's right to default interest (Ko3ap 2020a, 
856). Force majeure is an external circumstance (external fact) that has a 
stronger power than the power of the subject and acts independently of his will, 
its action cannot be predicted, or prevented or avoided, and affects the 
emergence, change or termination of a legal relationship (hophesuh u B. 
Cranxosnh 1987, 157). In our legal system, the understanding of objective delay 
is accepted, so that the debtor falls into arrears as soon as he fails to fulfill the 
obligation within the deadline set for fulfillment, regardless of guilt (300 2020, 
qu. 324, ct. 1) (553). Only a creditor's delay, which occurs if the creditor refuses 
to accept the fulfillment without good reason or prevents him by his behavior, 
can lead to the termination of the debtor's delay, and thus to the termination of 
the calculation of default interest (300 2020, um. 325, cr. 1 am. 326, ct. 1 wa. 
326, cT. 2). 

An individual whose regular income and available assets are not sufficient 
to fully settle receivables, which are increased daily by default interest, may, 
despite partial repayments, remain in the position of “eternal debtor” due to the 
rules on accrual of interest and costs, bearing in mind that in civil there is no 
“absolute” obsolescence of claims (Ko3ap 20206, 667). If the debtor owes 
interest and costs in addition to the principal, the calculation is made by first 
paying the costs, then interest and finally the principal (300 2020, um. 313). The 
statute of limitations is interrupted by filing a lawsuit and any other action taken 
by the creditor against the debtor before a court or other competent authority, in 
order to determine, secure or realize the claim (300 2020, um. 388). When the 
interruption of the limitation period has occurred due to a request for 
enforcement or security, the limitation period shall begin to run again from the 
day of the completion of this procedure (300 2020, um. 392, cr. 445). 

The average gross salary per employee in the Republic of Serbia in 
February 2021 amounted to 85,864 dinars (Cekos 2021). The average salary 
without taxes and contributions (net) was 62,280 dinars, which at the middle 
exchange rate on April 27, 2021, is 529.65 euros (PenyOmu4Ku 3aBo] 3a 
cratuctuky [P3C] 2021). The following is the conclusion that the limit value for 
a small dispute of 3,000 euros in dinars at the middle exchange rate of the 
National Bank of Serbia on the day of filing the lawsuit is approximately the 
amount of six months of average net salary. When the average pension is taken 
into account, which in March 2021 amounted to 29,378 dinars (or 249.84 euros), 
the limit for a small value dispute exceeds the amount of the annual pension 
(PeryOmm4kn POH 3a WeH3HjCKO HM MHBAIMACKO Ocuryparwe [POIMO] 2021). 
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If one of the parties to the dispute private individual categories of 
entrepreneurs, and the other is also an entrepreneur or other business entity (eg, a 
company) or other legal entity, a dispute arose in performing activities of 
entrepreneurs, then it comes to the business of small value in whose limit is 
30,000 euros, which is ten times more than the limit applicable to civil disputes, 
and is disproportionate to the economic strength of many litigants. 

Therefore, the domestic expert public proposed to “change - lower the 
threshold of 3,000.00 euros at the middle exchange rate of the NBS on the day of 
filing the lawsuit, ie to align it with the economic standard of the citizens of the 
Republic of Serbia, taking into account the censuses of neighboring countries, 
which were found to be similar to the economic standard of the citizens of those 
countries (eg the prescribed census in Montenegro is 500.00 euros, then in 
Croatia 10,000.00 kuna, which is about 1,355.00 euros, in BiH 3,000.00 
convertible marks, which is about 1,528.00 euros, etc.)” (Bpxosuiex, Muxaj0B 
wu Yadapxana 2019). It was concluded that “for many citizens of Serbia EUR 
3,000 is not a small amount, but the referee Forum proposes that the threshold 
drops to 900 euros, or the value of two times the average salary in Serbia. The 
average net salary in the Republic of Serbia in January 2019 was 54,521 dinars. 
The census for small value disputes can be set in the amount of about two 
average net salaries, which amounts to about 110,000 dinars, or about 900 
euros...” As an argument for this proposal is given for example Germany, where 
the small claims are those where the claim does not exceed 600 euros. In the 
Czech Republic it is 370 euros, and Montenegro 1,000 euros. “In order to 
determine the optimal census in small value disputes, it is necessary to keep in 
mind on the one hand objective parameters, such as the average salary and 
purchasing power of the population, and on the other hand the subjective 
attitudes of citizens about what is small and what is big value. Regardless of the 
property value, the parties value their dispute the most. However, the census is 
set too high in our country ”, so it was proposed to reduce it to 900 euros 
(HerporediOh2) solutions could be that the census, on which the application of 
special rules on the procedure in small disputes depends, be prescribed according 
to a subjective criterion, ie depending on the characteristics of the debtor, ie the 
defendant, based on the rule of non-suspension of appeal against first instance 
verdict, which ordered the payment of claims that do not exceed the dinar 
equivalent of 300 euros to a private individual or 1000 euros to a legal entity or 
entrepreneur does not delay the execution (3IIIT 2020, um. 368). Thus, the census 
would not depend on the actual jurisdiction - whether the procedure in a small 
value dispute is conducted before the basic court or before the commercial court 
(when special rules of procedure in commercial disputes apply in which the limit 
of 30,000 euros applies, regardless of the nature of the parties) , whether the 
defendant is a private individual who does not perform economic activity, or it is 
a legal entity or entrepreneur, which would contribute to the threshold value for 
the application of this special type of procedure to be harmonized with the 
economic strength of the person to pay the debt or perform some other act. 
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The consequences of absence from the trial hearing 


In order to expedite the proceedings, significant consequences of the 
absence of the parties from the main hearing are foreseen, which are reflected in 
the fiction of withdrawing the lawsuit or in the obligation of the court to render a 
verdict due to the absence (VrhovSek i Kozar 2020, 235). 


If the plaintiff fails to appear at the main hearing, a duly summoned, it 
shall be deemed that he had withdrawn the complaint (3IIIT 2020, un. 475, cr. 
1). “The fiction of withdrawing the lawsuit is a sanction for the plaintiff who, 
after filing the lawsuit, misses the activities in the lawsuit because the prosecutor 
has the right and duty to take care of the protection of his rights. The fact that he 
was absent from the hearing is an expression of his disposition” (. Crankosuh 
2013, 574). It is a coercive provision from which the irrefutable presumption of 
withdrawing the lawsuit is derived (Cizmié 2020, 262). The presumption of 
withdrawal of the lawsuit is irrefutable and the fact that is presumed is that the 
legal consequence of the withdrawal of the lawsuit occurred ex /ege, and not that 
the plaintiff gave or should have given a statement to withdraw the lawsuit with 
which the defendant should only agree in order for legal consequences 
withdrawal of the lawsuit. When this legal presumption is fulfilled, the lawsuit is 
considered withdrawn by the law itself, and the court's decision is declaratory in 
nature, because the court only establishes a fact that has already occurred ex lege 
(253-254). This means that the court in a dispute of small value is not obliged to 
assess the justification of the absence as in the regular procedure, when the law 
in Art. 311 st. 2 for a similar legal situation, ie for the occurrence of legal fiction 
on the withdrawal of the lawsuit, as a consequence of the absence of both 
litigants from the main hearing, requests that the parties be “unjustifiably 
absent”, stipulating that if both the plaintiff and the defendant are unjustifiably 
absent from the main hearing or refuse to discuss, the lawsuit is considered 
withdrawn. (VrhovSek i Kozar 2020, 236). “By his absence from the hearing, the 
duly summoned prosecutor showed that he has no interest in discussing before 
the court and no interest in making a decision on the merits which would resolve 
the dispute which is the subject of litigation.” ((. Crankosuh 2013, 574). 

On the other hand, the court will pass a verdict due to absence if the de- 
fendant does not come to the hearing for the main hearing, and is duly sum- 
moned. This type of judgment is called a contumacy judgment, derived from the 
Latin word contumax which means stubborn, defiant (M. Stankovic i Despotovié 
2019, 91). The verdict due to absence was retained in a special procedure in liti- 
gation on small claims, but now with a different legal nature in relation to the 
previous law (Jlyrosar 2011, 115). The regulation stipulating that the court in a 
special procedure on small claims will render a judgment due to absence if the 
defendant does not appear at the main hearing, and is duly summoned, regarding 
other issues, ie other conditions for passing this judgment, refers to the general 
application of the general regulations that regulate in detail the passing of a 
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judgment due to absence in the general procedure (3IIII 2020, um. 475, cr. 2). In 
the legal literature, this legal solution is explained by the necessity to refer “to 
Article 351 of the Law on Civil Procedure, because without reference it could be 
concluded that in order to reach this type of verdict it is enough that only the 
defendant is absent from the main hearing, whether other conditions prescribed 
by law are met” (bogupora 2015, 663). The reason for the absence of the defen- 
dant is not essential for a judgment by default, but can be important for a deci- 
sion on the proposal to restore the status quo ante. Therefore, “if the defendant 
does not come to the hearing for the main hearing, and is duly summoned, the 
court is obliged to render a verdict due to absence” (I. Crankosuh 2013, 574). 
According to the case law, “in the case of the defendant's failure to appear at the 
hearing, when he informed the court that he was unable to attend due to health 
problems, it does not mean that the conditions for a judgment due to absence 
were not met, because when it comes to small claims, the court does not appreci- 
ate the justification of the reasons for absence from the hearing, but the party 
may point them out in the proposal for restitution.” (IIpecyna HAC, Ibx. 
8317/13). “A judgment due to absence will be rendered in a dispute of small 
value whenever the duly summoned defendant does not appear at the hearing, 
regardless of the justification of the reason for absence.” (IIpecyga HAC, bx. 
2324/10). 

One of the important conditions for passing a verdict due to absence is the 
conclusiveness of the lawsuit, ie. that the merits of the claim arise from the facts 
stated in the claim (3NIT 2020, un. 351, cr. 1, ray. 3) (M. Stankovié i Despotovié 
2019, 92). Because, in the case of a judgment due to absence, in the opinion of 
legal theory, there is a fiction of acknowledging the facts presented in the 
lawsuit, so that the court without proof takes as factual basis its meritorious 
decision the factual claims on which the present prosecutor bases his request 
(o3Huh 1987, 285-286). According to the case law, the essence of the verdict 
due to the absence in the procedure on small value disputes is based on the 
fiction of acknowledging the facts presented in the lawsuit, so that the court, 
without proof, takes as a factual basis for its decision on the merits the factual 
allegations on which the present prosecutor bases his request (IIpecyga ITAC, 
Thx. 6745/06). “Since the court does not establish the essential facts when 
passing the verdict due to absence ... there is therefore no place for the 
application of the rules on the burden of proof’ (Pemtere ITAC, Ibx. 6616/12). 
The court is released from the need to prove the facts on which the claim is 
based, ie to determine the life event that determined its identity, but it already 
applies the substantive law to those facts ex officio, examining whether the claim 
is based on any legal basis. 


The limitation reasons of appeal - non-application of the principle of 
beneficium novorum 


An important feature of the malicious procedure is the non-application of 
the principle of beneficium novorum - the right to present new facts and new 
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evidence (novelty) in the procedure. A judgment or decision terminating a litiga- 
tion in small claims proceedings may be challenged by an appeal only due to an 
absolutely significant violation of the provisions of the litigation procedure re- 
ferred to in Art. 374 st. 2 of this law and due to incorrect application of substan- 
tive law (3ITII 2020, un. 479, cr. 1). “The focus of the regulations on the proce- 
dure in small claims is among the regulations on legal remedies. For reasons that 
can be filed, appeals against judgments and decisions have been significantly 
reduced” (Triva, Belajec 1 Dika 1986, 673). In the case law, the position is taken 
on the wrong application of the substantive law in the judgment due to the ab- 
sence as a reason for its modification: “If in the appeal procedure the second 
instance court finds that the judgment due to absence was rendered with incor- 
rect application of substantive law, and which it takes into account ex officio in 
the judgment due to absence, it will change the judgment by correctly applying 
substantive law.” The verdict further states: “As in the case of passing a verdict 
due to the absence of... the second instance court in the appeal procedure ex 
officio examines the correctness of the application of substantive law, in this 
case the Higher Commercial Court found that the appeal was founded, because 
having in mind the factual allegations, the first instance court factual situation 
erroneously applied the substantive law when he adopted the claim, and there- 
fore the correct application of the substantive law - Article 211 of the Law on 
Obligations rendered this judgment by which... the first instance judgment is 
amended by rejecting the claim as unfounded” (IIpecyya BTC, Ix. 3278/06). 

It follows that a decision resolving a small value dispute cannot be 
challenged due to an erroneously or incompletely established factual situation. 
The impossibility of challenging the judgment due to absence due to the factual 
situation was also accepted by the case law: “In the appeal, the factual situation 
established in the first instance procedure in a small value dispute cannot be 
disputed” (Peterhe ITAC, Ix. 5346/11). In doing so, “in order to assess the 
admissibility of the grounds of appeal against the judgment in the small claims 
procedure, it is not the grounds of appeal that are stated, but their content.” The 
explanation states that: “In the appeal, the plaintiff does not state the erroneously 
and incompletely established factual situation as the reason for the appeal, 
although in the text of the appeal itself he disputes the facts established by the 
first instance court regarding the execution of services whose price is requested. 
Such appellate allegations are not allowed for the stated reasons, so they were 
not considered in the appeal procedure” (IIpecyga HAC, Tbx. 12913/10). 

“Benefictum novorum principle does not apply when it comes to the ap- 
peal of this special legal proceedings. For that reason, the parties are obliged to 
present all the facts and evidence related to the main matter during the first 1n- 
stance proceedings” (I. Cranxosuh 2006). This position of legal theory is also 
accepted in court practice: “On the reasons for contesting the request for which a 
decision on execution was made on the basis of a credible document, the defen- 
dant must submit evidence with an objection to the same decision, and no later 
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than the conclusion of the main hearing. Evidence submitted by the defendant 
with the appeal against the judgment due to absence will not be considered by 
the court, because in the appeal in small claims proceedings the established fac- 
tual situation cannot be disputed, but it can be submitted only due to (absolutely) 
significant violation of procedural provisions and misapplication of material 
rights” (IIpecyga IIAC, Ix. 1775/12). 

“In addition, the court of first instance, since the appeal cannot be filed due 
to erroneously or incompletely established facts, will not be able to revoke the 
first instance decision if it finds that the challenged decision has material defects, 
nor can it change it if it assesses the established factual situation in a specific 
litigation differently (CT. Cranxosuh 2006). “In small claims proceedings, a 
second-instance court may not overturn a decision and return it to a first-instance 
court for a retrial if it doubts the accuracy of the facts.” (Cama 2010, 137). This 
means that in small claims, a two-stage assessment of evidence is excluded, 
because the second-instance court controls only the legality of the first-instance 
verdict - whether the first-instance court correctly applied the substantive right to 
the established factual situation, as well as whether there are absolutely 
significant violations of the provisions of the civil procedure that the appellant 
pointed out or from Art. 374, para. 2, point | to 3, 5, 7, and 9 which he monitors 
ex officio. At the same time, “the second-instance court oversees the claim only 
pays attention to the party's request” (Pemtere BTC, I]. 2974/06). 

It should be noted that the current law prescribes the preclusion of new 
facts and evidence in the appeal, as a general rule that is applied in the general 
procedure (3IIIT 2020, am. 372, cr. 1). “A similar rule was provided in Art. 359 
of the previous law, while such a restriction in Art. 496a of the Civil Procedure 
Act of 1977 was provided only for proceedings in commercial disputes” (Ko3ap 
2012, 161-162). 

There is an opinion that “the current provisions of the Law on Civil 
Procedure, which also refer to a special procedure on small claims, do not lead to 
their basic goal, which is to quickly, economically and efficiently end this 
procedure.” It was also concluded that “the threshold of 3,000.00 euros at the 
middle exchange rate of the NBS on the day of filing the lawsuit is too high, 
given the economic standard of the citizens of the Republic of Serbia’, as well as 
that such a high census calls into question the possibility of achieving adequate 
protection in the court, “if it is taken into account that the second-instance appeal 
procedure does not discuss whether the factual situation was completely and 
correctly established in the first-instance procedure or not and that no revision is 
allowed against decisions made in the second-instance appeal procedure” 
(Bpxosutek, Muxajsos u Uadapxaria 2019). 

Also, relatively significant violations of the regulations of civil procedure 
are not an ground of appeal against a decision in a small claims dispute. Accord- 
ing to the case-law, “the existence of relatively significant breaches of proce- 
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dure” cannot be examined in a small claims appeal, bearing in mind that a judg- 
ment or decision terminating a litigation in small claims proceedings may be 
challenged only for an absolutely substantial violation of the provisions of the 
civil procedure...” In the explanation, it was concluded that “...The evidentiary 
procedure, as well as the assessment of the presented evidence, is unfoundedly 
refuted by the appeal. This is because these appellate allegations refer to the ex- 
istence of a relatively significant violation of the civil procedure because they 
concern the course of the evidentiary procedure, the examination of witnesses. .., 
the expert examination procedure..., the evaluation of evidence...” (IIpecyya 
BTC, IIx. 10278/05). 

The question is whether, as Poznic believes (1987, 399): “dismiss the 
appellate court as an inadmissible appeal based solely on the reasons why the 
decision cannot be challenged”, for example, due to an erroneously or in- 
completely established factual situation or due to a relatively significant vio- 
lation of the provisions of civil procedure, or will decide on the merits of the 
appeal, applying the rules of general procedure according to which “the second 
instance court examines the first instance verdict within the limits of the reasons 
stated in the appeal, paying attention ex officio to significant violations of the 
provisions of Article 374 paragraph 2 item 1) to 3), 5), 7), and 9), as well as to 
the proper application of substantive law (3H 2020, un. 386, cr. 3). It seems 
that the more correct position is that the second instance court should ex officio 
examine the correctness of the application of substantive law and the stated 
absolutely significant violation of the provisions of civil procedure, and make a 
meritorious decision even when the appeal is based on impermissible reasons. 

Regarding the appeal in the procedure on small disputes, the provisions of 
the general procedure do not apply, which enable the second instance court to 
revoke the judgment of the first instance court and return the case to that court 
for retrial if it considers that due to new facts and new evidence a new main 
hearing is held before the first instance court, or if due to incorrect application of 
the substantive law the factual situation was incompletely established (SII, 
2020, um. 392 u 479, ct. 2). Therefore, in this procedure, it is not possible to 
apply Art. 392, which refers to the established factual situation, which cannot be 
refuted by an appeal, and therefore cannot be the subject of examination by the 
second instance court in the appellate procedure. This is a consequence of the 
exclusion of the principle of beneficium novorum, ie the impossibility of 
rebutting the judgment due to an erroneously or incompletely established factual 
situation. 


Conclusion 


To resolve issues, to which has been shown in this paper, it is essential that 
judges, both first-degree and second degree, in small claims pursuant to applica- 
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ble general provisions of the Code of Civil Procedure and to unify case law, be- 
cause only uniform jurisprudence contributes to legal security (Bpxosutex, 
Muxajos u Uadapxana 2019). “So, a judge must know the laws, but knowing 
the laws does not mean knowing the words, the text of the law by heart, but 
knowing the spirit of the law, their power and authority. This further means that 
it is unusually useful for a judge to follow the jurisprudence of higher courts and 
make more important decisions with his remarks on legal regulations, because in 
that way the judge will achieve uniformity of trial and distribute justice equally 
to all interested parties” (Ypomesuh 1936). “However, from the views expressed 
in court decisions, it follows that there is a difference in the application of the 
law. It is not disputed that certain differences in the interpretation of law occur 
and must be accepted in any legal system based on a network of courts of first 
instance. But if the difference arises before the same court, it creates a state of 
continuing legal uncertainty, which undermines trust in the judiciary” 
(Munojesuh, Angzpejesuh u Kpcrajuh 2015, 9). “That is why equal treatment of 
courts in the same and similar disputes is necessary, because equal treatment of 
courts in the mentioned disputes has a positive effect on citizens' trust in the ju- 
diciary, as well as on strengthening legal security of citizens through equal pro- 
tection of their rights before courts” (Bpxosuiex, Muxajuos u Uadapxara 2019). 

It is necessary to make the procedure in small value disputes more eco- 
nomical, faster and cheaper. However, what must always be kept in mind is that 
short deadlines are not always a guarantee of good justice. In this regard, the 
European Court of Human Rights recalls that Article 6 of the European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms prescribes 
the temporal efficiency of judicial proceedings, but also guarantees a more gen- 
eral principle of good administration of justice. but more just actions (ECHR, 
42585/98, par. 54). 

Reducing the threshold would ensure a higher quality of judicial protec- 
tion, as many disputes would be resolved according to the rules of general pro- 
cedure, which would at the same time prolong the duration of litigation. On the 
other hand, the number of small claims would be reduced, and thus the number 
of appeals against judgments resolved by a higher court, which would at the 
same time lead to an increased influx of cases in the appellate courts, in second 
instance proceedings. 

We believe that the threshold value, on which the application of special 
rules on procedure in small claims disputes depends, should be prescribed ac- 
cording to a subjective criterion, ie depending on the characteristics of the 
debtor, ie the defendant, which means that the threshold would depend on 
whether the defendant is a private individual who does not perform economic 
activity, or it is a legal entity, ie an entrepreneur. This would contribute to the 
threshold value for the application of this special type of litigation being harmo- 
nized with the economic strength of the person who has to pay the debt or fulfill 
some other act. 
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